Treatment of rran h e TFees

Several ccrpanies have raised differcnt issues reqard-‘

ing francihise feoas. P L. has questioacd

- the appro:*iatonc»a of incluling, in the unitaxy value, the

value of franchnises graatod by the city to the corporatzon.. The

company made thrse rozhts.

1. Pees pa;d to the city are an expense item,
not a pro,erty xnbereot. /

. ‘2. The case of Pacific reZapnone ard xcler"apk';, '

Ny . Co. v. Redevclopment Agenay of the City I, .
Redlanda, (1977) 75 Cal. Appe 34 957, suprports
their scsition that tbey have no azsessable
1ntergst; _ R 4

3. SLe Bo“rd has backed off a little in its
conclusion by authorizing pre-Deiuz ap aisal
procnuwres. ,

B raiced soma of these sare cueshions in addition to the issus
whether the value of these franchicas are 2lready included in the

Unitary value Lecause they are such an inteoral part of the
unit. S .arqued that the gensral
franchise should be deducted from the stock and debt aprroach
because the price of the stock alrcady includas this elament

of value and it is not: taxable property for property tax purpoeca;

a disagree with cach of these a:gnrcnts. _
neuorandums of May 3, 1977, to Mr. I a and ﬁay
4, 1577, to B :  ghould have dispesed of mnast of these
with ay ow

I would lz\c to anin =34 d;ecuss*ug in qenoral the

‘taxability of cuch Zranchises because it seems to me this is =
- the issue that come of the conpanies ‘are raising. The 1879

pl

-questions. hcw;ver, X will attehpt to sunple. ant his comments




. Censtitution mrovided that all y*oncrby was. to be taxed unl 53 517
T otusrwise ondapt. o Sacticn 1 of oxticls AI i listod pron~*t+e" 73
s ehat were tatnable, includinq'f&;n;“iscs. “Saction 10 of tn:”
21573 Coastitaticn stated that fronchiczes of rall*ceis a¥e to“,
- be azscessed Ly the State foard of Egualizaticn. -In 1910 t

Scction 1. -

~rewritten in 1974 and as a raesult the definition of propertj,‘

Constitution was changed so that the Board did not assess’ nnblic
.utxlitles under a p:owerty tax, but under a ¢ross receipts tax.
The term "Ircnch;se“ :ehﬂlntdl in_the ceﬁin;:iog“of prcpagey @g

RS . N ‘

In 1935 tho COnstitution wag gnended again. thzs timci

..to changa frem the gross receipts tax qn public utilitics _tc an
‘&l valorem tzax. Frunchi°es reoainded in the definition cf =

propexty in Socticn 1, Section 14 uged the phrase “"other -.
than franchises® when stating the Eoard was to assess public
utilities on an ad valorem basis. -Section 14 stated that ST
franchises were to be taxed as a part of Section 16 of Article B
XIII. Secticn 16 permits the Legislature to lcvy 2 bank and
corporation franchise tax. Section 1 of Article XIIXI was

includiag f:ancaises, was clim;nated fron the section._ ,-;N x
) ' ”he Ban? and COrporation Franchisa Tax Act of 1929,
as amended in 1236, as authorized by Section 16 of Axticla
XI1Ix, providesx o

"raxes under this section...ahall not be
in lieu of any taxes or asscssments upon

- epecial franchises. All such special
franchxsea shall be annually assassed by
the State Doard of Ecualization at its
£ull market value beginning in March 1935.°"

This section 1s now Section 23154 of the Revenue and Taxation Codc.l'

The argument ray be made that the people intended to
exampt all franchises of public utilities frenm proparty taxation
bacause Section 1 of Article XIII no longer mentions franchises -
and because Section 14 of Article XIIY scoms to excapt franchises. .~
However, the history of the bank and corporation franchise tax °

indicates otherwise. Under Section 16 the Legislature was given

& peruissive authority to tax franchises of corporations. Thoy;
chose to act by subjocting general franchises to a ‘corporaticn
tax. and leavzng special franchises subject to property tcx. as
indicated in Section 23154 of the Revenue and Taxation Cod o
"hnre is, tberefcrc, sufficient authority to conclude that tne




PN

..stock is purchased, the purchaser buya.these cpecial franchises 5
as part of the accuisiton of the stocks -This position could ba®

£ uture, :

PPN

any other nmotive would ba for paying.a certain price. ‘It is not

cnly franchise exenpt from pronerty tax is the doneral franchic
;Tasted by the State of Califcrnia, frod thisbrisf ravicy o
& should L2 no doudt in the mind of any stats aszéescs that
ial fraschiscs ara texable as ‘purt of the opeFating vhit, -
i St . L T R £ ok

B “ralsed the question vhether it is proper to
separately value theze special franciiises ard ‘2dd thea fto .. 7
the unitary value indicator. This guestion ariczes becausa it is
argucd the franchises are such an inteqral vart of tha unit they
would already be included in the unitary valve indicator., -
For exavcple, the arguzant has been made that when a company's .

valid only as to the past use of that which 1s represented by L
the franchise fees. i#owvever, when the paymonts for the franchises .
continue after acgquisition, the current value nmust includa bolh . =
the cost of the stock and the continuing obligation to pay the .-
frenchise fees. In other words, what is purcihased is the @
existing assats plus rights to assets that are purchased in the

o It would make 10 difference if tha franchise fee waz ¥ :
entirely prepaid. If such a fee was prepaid it would ba irprcper
to cupitalize the entira fee at the time of agreement. We , . .-
should treat a prepaid fce as we would one that is paid each ,
Year because the prepayment is almost entirely for future use
and we caunct assess the rights until the time of enjoymant,

-

.The question raiged by 8 ~ =~ . P
concecning the general franchise is resolved by 2nalogizing the
general franchise to the special franchise. As the value of a
special franchise is not included in the stock and debt indicator

- neither is the valus of the general franchise. Thae gencral - :

franchise tax is paid for the right to do business in Califcrnia.

ara reflected in the balance sheet as inccme and expenses.

A8 to having done business in California in past years, the right_s”

Hcwever, tha purchase of the stock does not also inclwde a :
purchase of the right to do business in California. { Tha right to .
do business in California is a continuing obligation that must - -
ba renewed annually. %ha most a stock investor buys is ths
"expoctation” of doing business in California and it iz this
expectation which is included in the stock price not the right
to do business. This curnectation is as much a taxable entity an

;';,‘
L8
-

a portion of the exampt general fraanchise. [
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- posagssione! i
pEERel

Pecause special franchises are tanille, thenssk
3 !

- guasticén Locemas how to valuﬁ”thcm;“igin:a'ti:,;ac'awnérshiyf T
| Of tuz prcpocty uced iz in a tax exchpr govesmient ankity ok
-tz useis Ly a private taxable pexty, the cniv conclusicha |

that one can dravw is that it pest f2ll into the enis-oxy of a |
tizable pousessory intsvest and must bs valucd as ~suiche ibh2 casc
of Deiuz scnes, Ine. v. County of San Diego, (1355) Cal, 2a, -7 |
of course is the standard reforcnce as to the valuaticn of
pozsessory intcrests, Under DelLus thz full volue of tha rich .
toc use 45 toxable with only the reversion being cuc:npts Ono way
to r:sagure this value is to capitalize an econunic rent for the
privats right to use the government proparty for the tern of - ¢
: . Section 107.1 of the Revenue and Tazaticn Code provides
a different rule to value possessory interests creatad befora
Decanber 25, 1955, and not since extendzd or ronewed. In this
instence, the rent paid by the entity iz a deducticn from the T
eccncmic rent, &nd only the differencs is canitalirad into value. -
o did not back off on Lig coaclusion by holding that
tho pre-leluaz fornmula should be anplied to contracts entered

- into before Decorber 25, 1555, ‘ilc was nmarely £ollowing the

law.” As to contracts entered into after that dats wa must value
according to the Delus formula. .- ' . ‘ S

P % citea the Ci{ty of Redords Beach case
as support for their position. licwever, this casc offers no
support for their contentions. %his case concerned +ha rel catiecn
of telephone equipment under orders of the Redcndo Sweach Pedevelon=- .
mant Agency. PUT refused to move the lines unlesa thae agency
paid the relocation costs. The city refused and PET sucd for
reimbursesent of their costs after they relocated its facilities.
Tha court denied the relocation costs to PTT bacausa there was no
statutory auvthority for reimburserment. On the surface it arpeaxs
sone of the langunage in the case nay ba cited as supporting the
company's position. However, an analysis of the.case leads to
the opposite conclusion. L :

One of}the statements of'the @ourt wag that:

*Wnile tha right granted to a telephona
conpany by Sublic Utilities Code section
‘7901 has often been termed -a “franchisa®
eesit is not a grant of a proprietary ,
interest in the street.” 75 Cal. Xgp. 3d° .
957 at 963, - S o _



title. Shere is ro Josbi that &uz wvtility hias no p:c*rlatary

_to & grazing rxght or othorlinited xright that iz recoanizod as a

~0058tda 64 Cal. App. 34 557,  ';¢g' n

A '*op"‘utary -nbc:cst is on ow ‘srsa-p i“-sre<t evic;n ed by .
in: orcst in thz strest, that is it doas not o the stroat. N
Tas fedendo Secaeh court rocognized this with ibs rcxn e»a;uhent° ‘
"eho utility acigquirxes oniy a limited right to ‘use. the stregts

to tiie eyten ‘necessary to furnigh corunication zcrvicns to the

pablic*. I can think of nothing that betior describes a ~ .07 - ¢
gcasas"ory in“”*eut wider _propexty tax xule 2l. This clu"iv" _
right to use tihie struets for ccrmunication purposes i3 ecuivalent

possegsory intore.st by the courtu. See 9reasZer v. Alpzne .

Another section of the Redbnda Beaah case wnich may

be thought to support the cempany's position appears on page 464
in denying that there is a cause of action for inversa con- -

' dgmnatzon. . _ -

*Thus, the required rvelocation cannot form = TR
the basis for an action in invarse ccn- e
demnation. In crder to state a course of
action for inverse condemnation, thare
must be an invasion or appropriation of
some valuable p:oo.rty right possess ed by
the claiiant.” - :

If this language were -efexr;nﬁ to the right to use the city

streets it would indeed be szgnificant. idowever, the facts

are that T merely zoved £rom ona location to anothar locatioen

to provide the same, or..:aybe even increased, services. The

court i8 merely saying that the relocation by itself is not a

valuable propgerty right, a point I thinxk in which we can all

agree. A rigat to use the strect is a valuakble and taxabla

right and not in any way cquivalent to a relocation of £acilitieg. e

Wa should continua to assess special franchises in the
nanner described in mexmoranduns mentioned above.

IDM: fx
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STATE-ASSESSED PROPERTY

| 755.0090 Special Franchises. Special franchises are taxable and must be valued.
Since the fee ownership of the property used is in a tax-exempt government
entity and the use is by a private taxable party, such franchises can be
categorized as taxable possessory interests and must be valued as such. Under
Deluz Homes, Inc. v. San Diego County, 45 Cal. 2d 546, the full value of the
right to use is taxable with only the reversion being exempt. One way to
measure this value is to capitalize an economic rent for the private right to use
the government property for the term of possession. C 4/18/79.

(See State-Assessed Property - Stock and Debt Method)



